HOMES FOR SCOTLAND

SCOTTISH EXECUTIVE CONSULTATION DOCUMENT

"MODERNISING PUBLIC LOCAL INQUIRIES"

Proposed Responses

Question 1
In order to improve the operation of the public local inquiry process should we be focussing on the time taken to process the appeal or called-in application; the cost, level of certainty about process; and the need to make it easier for the public to be involved, or are there other important matters to be addressed?

Homes for Scotland takes the view that significant improvement can be achieved in respect of all of the above matters.  The process would benefit from clear and unambiguous justifications for all decisions reached by a Reporter.

Question 2
Should public local inquiries into planning proposals be re-named "planning inquiries"?
It is important that the name engenders public confidence in the inquiry process. Homes for Scotland would not seek to resist the proposal.

Question 3
Should the right of an appellant or planning authority to a planning appeal inquiry or hearing be further qualified? If so do you have a preference for Option 1, Option 2, or Option 3? Alternatively, do you have other suggestions that might be effective in achieving this objective?
Three options suggested are:

Option 1: Irrespective of whether the planning authority or appellant request to be heard concerning an appeal, the Scottish Ministers could decide, based on indicative criteria, whether a planning inquiry would be held, or whether the appeal would be decided following a hearing, or by an exchange of written submissions; or

Option 2: Where a planning inquiry is requested by the appellant or planning authority, the Scottish Ministers could decide, based on the circumstances of the particular case, whether a planning inquiry is necessary and, if so, determine the issues to be considered by means of oral evidence, with the balance of the matters in dispute being considered by a hearing or an exchange of written submissions; or

Option 3: The appellants and planning authority could be required to make representations in support of a request for a planning inquiry. If not accepted, the case would be considered either by an exchange of written submissions or a hearing.
There is little support from Homes for Scotland’s member companies for any alteration to the current system.  With regard to the processing of planning applications for residential development, the appeal system is clear and easily understood by practitioners.  The rights of an appellant or planning authority to seek an appeal should not be constrained further.  It is accepted that there may be scope to introduce an intermediate stage for small-scale householder appeals and , in that regard, Homes for Scotland would not seek to resist the proposal outlined in Option 2..

Question 4
Where an appeal is lodged against non-determination, should the planning authority be required to indicate whether they would have granted or refused the application within, say, 2 weeks of the appeal being lodged?
The planning authority should be required to indicate whether it would have been minded to grant or refuse the application.  It is important that the view being expressed is the view of the planning authority and not just the view of an official of the authority.  That being the case the time scale may have to be lengthened to reflect committee cycles used by planning authorities.

Question 5
Should incomplete appeals be rejected and returned to the appellant?
Homes for Scotland takes the view that no change is necessary.  For this proposal is work it has to be predicated on an assumption that the planning authority has issued a decision that is comprehensive.  Many decisions to refuse consent require the applicant to seek additional information and that information is often critical to the completion of an appeal.  Any alteration to the existing practice would have to be accompanied by a tightening of the requirements in respect of a planning authority’s obligations in respect of the nature of information to be disclosed and the timescale for so doing.

Question 6
Should the present maximum period for production of the full statement of case be reduced from 8 weeks to 4 weeks from the issue of relevant notice?
Reducing timescales is a laudable objective but the house building industry’s experience of working with planning authorities would lead it to conclude that planning departments do not necessarily have the staff resources to cope with increases demands on time.  Introducing tighter time scales can also impact on the quality of a response when the matters under consideration are complex.  Speed of response at the expense of quality of response is not conducive to good decision-making.  One approach to reducing timescales could be the granting of a discretion to the Reporter to seek to have a shortened timescale agreed between the parties at the start of the process with 8 week period being maintained as a maximum period in the absence of agreement. 

Question 7
Are there other ways of shortening the essential pre-inquiry stages that could be as, or more, effective?
Greater certainty with regard to the timing of the pre-inquiry meeting would be welcomed and limits could be set in terms of the timeframe for setting that meeting, albeit that the Reporter may have to be given the right to exercise a discretion under exceptional circumstances.  It may be beneficial to seek to identify specific timescales for the parties to seek to explore “areas of agreement” but again speed of response at the expense of quality of response is not conducive to good decision-making.

Adjusting the time period for circulation of Statements of Case by 4 weeks would probably be no more than simply “tinkering at the edges” of the process.  Some consideration of the value of Statements of Case ought to be addressed.  As they are prepared weeks before precognitions are required they are very rarely “fully comprehensive”.  Homes for Scotland is aware of one recent exchange between the planning authority and the appellant where both parties listed almost every issue from “planning history” to “impact on the character of the area” as well as “traffic and infrastructure” to “previous appeal decisions” as being relevant.  They both listed almost every SPP, NPPG & PAN as a material consideration and both listed multiple Structure and Local Plan policies.  The Statements from both sides provided even less explanation of either parties’ case than the reasons for refusal or grounds of appeal.  There is a case for scrapping mandatory Statements of Case and leaving it to each appointed Reporter to consider whether, in advance of circulation of precognitions, there is any need for either party to expand on their position.  A four or six-week deadline could be given for compliance with such a request.

In addition to the above Homes for Scotland would question the need for the advance circulation of documents / productions.  Productions are required to be lodged before precognitions are completed which can lead to the need for lodging late productions.  It would remove one of the causes of late productions and shorten the pre-inquiry time, if both productions and precognitions were lodged simultaneously.

Notwithstanding the above suggestions, there is always a concern that expediting procedures or setting early dates can lead to confusion and uncertainty.  Renfrewshire Council’s current Local Plan Inquiry which is due to commence on the 2nd December 2003, almost 18 months after finalisation of the Local Plan itself, was officially notified to all objectors at a pre-inquiry meeting held on the 17th September 2003.  However, the haste with which the start date was announced resulted in the timetable for the Inquiry not being issued until the 10th November 2003 and received by all parties less than 3 weeks before the start of the Inquiry.  Participants to the Inquiry, which was likely to run for two months, had no idea until less than 3 weeks before the start when exactly they were timetabled to appear.

Question 8
Should all parties to a planning inquiry who intend to lead oral evidence be required to register their intention to do so by a specified date; and also to disclose their case in advance on the same structured and consistent basis?
Homes for Scotland would not seek to resist this initiative to drive in greater certainty to the process, although it is accepted that an “exceptional circumstances” discretion may have to be given to Reporters to ensure that no ones right to a fair hearing is compromised. 

Question 9
Do you subscribe to the view that the pre-inquiry process set by the Inquiries Procedure Rules does not allow sufficient time for proper preparation? If so, why?
No.

Question 10
Once statements of case have been lodged should the Scottish Ministers give more explicit guidance, even if no pre-inquiry meeting is held, on the essential issues that they wish addressed in evidence to the inquiry?
Yes.  Inquiries can only benefit from an approach that sees evidence more highly focused on the issues which are central to assisting the Reporter to reach a conclusion.  All too often time is wasted by legal argument on the relevance of a particular strand of evidence or the right of a party to introduce that evidence.  It is accepted that there may be circumstances when the appellant or the planning authority may wish to persuade the Reporter that additional issues are germane to the matter before the Inquiry but more explicit, early guidance would still be helpful.

In addition to providing guidance in order to focus the evidence heard at the Inquiry Homes for Scotland takes the view that consideration should be given to introducing written responses to the other sides precognitions.  Prior to the commencement of an inquiry, the Reporter usually lays down that once precognitions are lodged, no further precognitions or productions will be allowed.  That is often difficult to enforce.  On several recent occasions following the lodging of a precognition, councils have issued, a few weeks later, a new precognition to replace the one already lodged.  The purpose of the new precognition was to address points in the appellant’s precognition that which the Council’s original document had not dealt with.  The new document often largely repeats what was said in the original document but it, nevertheless, has to be re-read in full to find the points of difference.  Usually, there is no time allowed in the timetable for appellants to respond.  Homes for Scotland can understand the council’s difficulty.  Until they see the detail of the Objector’s case, they can only respond to objections in a fairly general way.  That being so, it appears that a stage could be introduced where each side can respond to points in the others precognitions.  This would not be a new replacement precognition as happens so often at present but would be confined to the points the parties wish to challenge or to which they wish to reply.  This could be combined with a written list of questions to the other side seeking to clarify any points on which there was doubt.

Question 11
Should the Scottish Ministers indicate the material that must be considered by the appellant or applicant and the planning authority in order to identify areas of agreement and disagreement and be lodged as inquiry documents in order for the planning inquiry to start as programmed?
Yes.

Question 12
Should the Scottish Ministers set a time limit on sisted appeals, so that these expire if the case is not brought to planning inquiry within 6 months of the date on which processing first stopped?
The proposed timescale is too rigid and certainly too short.  Time scales must vary depending on the scale and complexity of the application and the issues required to be examined at appeal.  Reporters should seek to obtain the agreement of the planning authority and appellant on the time period for the “sist”.  If the parties fail to agree, the Reporter, having heard arguments from both sides, should set the period, which could be binding.

Question 13
Should the Scottish Ministers exercise their powers to recover their own costs and the costs of others where an appeal party fails to proceed, or an appeal is withdrawn, once the planning inquiry arrangements have been made?
No, unless it can be demonstrated that the appeal party has acted unreasonably in bring the appeal in the first instance.  This may require Scottish Ministers to remind appellants of the circumstances that would constitute unreasonable action.

Question 14
Should preliminary argument be ruled out at the opening of a planning inquiry?
There should be a presumption against preliminary agreements at the beginning of the inquiry and they should only be allowed where the matter to be addressed could not have been foreseen at the pre-inquiry meeting, which would be the amore appropriate time for any preliminary argument.

Question 15
Should time at the planning inquiry be programmed more rigorously in advance by reporters, and parties held to that programme witness by witness?
Homes for Scotland would support in principle the introduction of more rigorous programming.  However it has always to be borne in mind that the legitimate purpose of cross-examination and re-examination is to test evidence and that process should not be weakened by over restrictive time constraints.  It is always open to Reporters to curtail evidence where they believe it is not assisting them to clarify the issues they are being asked to address.

Question 16
Do you consider that it is necessary for the Scottish Ministers explicitly to set a more inquisitorial role for reporters?
There is perhaps a need to encourage Reporters to be more inquisitorial in respect of determining the weight that can be given to evidence.  There is a body of anecdotal evidence beginning to emerge that would suggest that Reporters tend to accept at face value a policy position formally approved by a planning authority and that they are not inclined to question the rigor of the process used to drive out that policy position.  This is particularly the case where a planning authority relies upon supplementary planning guidance where the policy formulation process has not benefited from testing at a public inquiry.

One further suggestion related to pre-inquiry procedure could be the preparation of a “Statement of Determining Issues” by the Reporter. The absence of any dialogue with the Reporter requires the appellant to address all of the issues comprehensively and thoroughly, often resulting in an appellant labouring on a point with which the Reporter may not take issue.  It should be open to the Reporter to set out the determining issues in order to focus on the main concerns as they see fit.   This would reinforce the position of the Reporter as adopting a more inquisitorial role.
Question 17
Should hearings practice be imported to planning inquiries when it represents the most effective means of determining the matters in dispute? Does this enhanced role for the hearings process suggest that statutory procedure rules are required?
Homes for Scotland would not resist the use of hearings although a decision to use this approach should not be imposed and should only be used with te consent of all parties.  A formally adopted Code of Practice might assist the process of determining whether or not a hearing would be an acceptable way to proceed.

Homes for Scotland’s member companies have a mixed experience of hearings.  Given that no formal evidence is presented or indeed tested under cross-examination the written material requires to be fully comprehensive.  It may be necessary for a Reporter, preparing for a hearing, to review the material and provide clear guidance of the issues considered to be relevant.

Question 18
Should the existing Inquiries Procedure Rules be amended to make it clear that the scope to request that a reporter takes account of new material after the planning inquiry has closed is strictly limited to a change in the provisions of the development plan?
No.  There are circumstances when new policy or advice published by the Executive can inform the decision making process.  It should be open to the Reporter to take submissions from all parties and thereafter determine what weight should be given to the new material. 

Question 19
Do you consider that the hearings format represents a suitable means of examining objections to strategic development plans? If not, what other model do you suggest?
The hearings format may be appropriate under certain circumstances.  However, where strategic development plans are seeking to direct the location of investment in strategically important areas relating to infrastructure provision, industrial and commercial development and investment in housing, proposal should continue to be tested by cross examination of evidence.  A move away from the rigor of testing by cross-examination is likely to diminish the private sector’s confidence in the Inquiry system as a basis for improving policy formulation.

It has been suggested that one of the benefits of cross-examination for the Reporter or decision maker is the quality of evidence brought about by the mere anticipation of cross-examination. One of Homes for Scotland’s member companies had recent experience of a hearing being adopted for a re-opened Local Plan inquiry.  In that case, officers who had supported the appellant’s case originally, came to the hearing to “explain” the Council’s position which had in fact rejected the advice of the officers.  It became clear that answers to questions posed at the hearing were, although supportive of the Council’s case, in fact contrary to the officers’ own professional opinion.  Furthermore, the company in question considered that the lack of precognitions and indeed anticipation of cross-examination had an adverse impact upon the quality of the evidence.

Question 20
Do you agree that the process of development planning would be improved by requiring planning authorities to reduce the volume of objections through negotiation and mediation before calling a local plan inquiry; by adopting the hearing format as the norm for all local plan inquiries; and by applying other relevant improvements in practice contained in this consultation. Do you have any other suggestions for ways in which the process might be improved?
Subject to the qualifications given in respect of question 19, Homes for Scotland would support proposals which sought to use open and transparent processes to independently test emerging policy. [see general comment below.] 

Question 21
Should inquiries into planning appeals and called-in applications be dealt with separately from inquiries that are arranged to hear objections to local plans and from the public examination of objections to strategic and local development plans?
Homes for Scotland would not seek the imposition of rigid procedures and would support a flexible approach.

Question 22
We would welcome views on other options not covered by this paper that could help to make public local inquiries less adversarial but allow them to remain just as robust as the means of taking decisions on major planning proposals.
Homes for Scotland would not resist a presumption in favour of making Inquiries less adversarial.  However there are circumstances when the matters before the Inquiry will have a major impact on investment decisions that require to be taken by commercial organisations and indeed there are circumstances where competing commercial interests have to be evaluated against strategic policy objectives.   Under those circumstances it is believed that the Reporters can be positively assisted by the testing of evidence using an adversarial approach.

An attempt to remove the opportunity to thoroughly test the refusal of planning permission or test the policies of Local Plans, could lay the entire process open to charges that it is unreasonable, unfair and lacking in transparency.  The later charge is often made against the development plan preparation process and the Inquiry can be the seen as the opportunity to redress a wrong Ultimately what is important is the strength of the case each party presents.  Although cross-examination can be long winded and repetitive testing of the evidence is fundamental to the process.
General Note.
The public inquiry process should be designed to engender confidence in the planning system as a basis for guiding investment decisions.  As such the process must be fair and transparent and seen to be independent.

The private sector expects the planning system, within the context of economic, social and environmental considerations, to guide and stimulate investment for the future economic well being of Scotland.  There is beginning to emerge an impression that planning authorities seek to control and regulate development rather than seeking to stimulate and target investment.  

The private sector looks to the inquiry system to drive out decisions that are rigorous, transparent and determined by an independent assessment of the cases presented.

A public inquiry system that engenders a view that its primary objective is to defend planning authority policy positions will weaken public confidence.

Whatever changes are driven into the system, they must reinforce a sense of independence and rigor on the part of the Reporter. 

In respect of Local Plan Inquiries and in the context of the Scottish Executive’s desire to make Reporter’s recommendations binding it would seem appropriate to review and update the Code of Practice for Local Plan Inquiries particularly with a view to ensure that decisions are evidence based.
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